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in controversy and meets the require-
ments of section 7430(c)(4)(A)(iii) (relat-
ing to notice and net worth require-
ments), the taxpayer will be considered
a ‘‘prevailing party’ for purposes of
section 7430. Such taxpayer, therefore,
will generally be entitled to attorney’s
fees and other reasonable litigation
costs not recoverable under this sec-
tion. For purposes of this paragraph, if
the Internal Revenue Service does not
respond on the merits to an adminis-
trative claim for damages within six
months after the claim is filed, the In-
ternal Revenue Service’s failure to re-
spond shall be considered a denial of
the claim on the grounds that the In-
ternal Revenue Service did not violate
section 7433(a). Administrative costs,
including attorney’s fees incurred pur-
suing an administrative claim under
paragraph (e) of this section, are not
recoverable under section 7430.

(i) Effective dates. The portions of this
section relating to reckless or inten-
tional acts are applicable to actions
taken by Internal Revenue Service offi-
cials after July 30, 1996. The portions of
this section relating to negligent acts
are applicable to actions taken by the
Internal Revenue Service officials after
July 22, 1998.

[T.D. 8392, 57 FR 3536, Jan. 30, 1992; 57 FR
5931, Feb. 18, 1992, as amended by T.D. 9050, 68
FR 14320, Mar. 25, 2003]

§301.7433-2 Civil cause of action for
violation of section 362 or 524 of the
Bankruptcy Code.

(a) In general. (1) If, in connection
with the collection of a federal tax
with respect to a taxpayer, an officer
or employee of the Internal Revenue
Service willfully violates any provision
of section 362 (relating to the auto-
matic stay) or section 524 (relating to
discharge) of title 11, United States
Code, or any regulation promulgated
under such provision, the taxpayer
may file a petition for damages against
the United States in Federal bank-
ruptcy court. The taxpayer has a duty
to mitigate damages. The total amount
of damages recoverable under this sec-
tion is the lesser of $1,000,000, or the
sum of—

(i) Actual, direct economic damages
sustained as a proximate result of the
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willful actions of the officer or em-
ployee; and

(ii) Costs of the action.

(2) An action under this section con-
stitutes the exclusive remedy under
the Internal Revenue Code for viola-
tions of sections 362 and 524 of the
Bankruptcy Code. In addition, tax-
payers injured by violations of section
362 of the Bankruptcy Code may main-
tain actions under section 362(h) of the
Bankruptcy Code (relating to an indi-
vidual injured by a willful violation of
the stay). However, any administrative
or litigation costs in connection with
an action under section 362(h) may be
awarded, if at all, only under section
7430 of the Internal Revenue Code.

(b) Actual, direct economic damages—
(1) Definition. See §301.7433-1(b)(1).

(2) Litigation costs and administrative
costs not recoverable as actual, direct eco-
nomic damages. Litigation costs and ad-
ministrative costs are not recoverable
as actual, direct economic damages.
These costs may be recoverable under
section 7430 (see paragraph (h) of this
section), or, solely to the extent de-
scribed in paragraph (c) of this section,
as costs of the action.

(c) Costs of the action. Costs of the ac-
tion recoverable as damages under this
section are limited to the costs set
forth in §301.7433-1(c).

(d) No civil action in federal bankruptcy
court prior to filing an administrative
claim—Q) In general. Except as provided
in paragraph (d)(2) of this section, no
action under paragraph (a)(1) of this
section shall be maintained in any
bankruptcy court before the earlier of
the following dates—

(i) The date the decision is rendered
on a claim filed in accordance with
paragraph (e) of this section; or

(ii) The date that is six months after
the date an administrative claim is
filed in accordance with paragraph (e)
of this section.

(2) When administrative claim filed in
last six months of period of limitations. If
an administrative claim is filed in ac-
cordance with paragraph (e) of this sec-
tion during the last six months of the
period of limitations described in para-
graph (g) of this section, the taxpayer
may petition the bankruptcy court any
time after the administrative claim is
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filed and before the expiration of the
period of limitations.

(e) Procedures for an administrative
claim—(1) Manner. An administrative
claim for the lesser of $1,000,000 or ac-
tual, direct economic damages as de-
fined in paragraph (b) of this section
shall be sent in writing to the Chief,
Local Insolvency Unit, for the judicial
district in which the taxpayer filed the
underlying bankruptcy case giving rise
to the alleged violation.

(2) Form. The administrative claim
shall include—

(i) The name, taxpayer identification
number, current address, and current
home and work telephone numbers
(with an identification of any conven-
ient times to be contacted) of the tax-
payer making the claim;

(ii) The location of the bankruptcy
court in which the underlying bank-
ruptcy case was filed and the case num-
ber of the case in which the violation
occurred;

(iii) A description, in reasonable de-
tail, of the violation (include copies of
any available substantiating docu-
mentation or correspondence with the
Internal Revenue Service);

(iv) A description of the injuries in-
curred by the taxpayer filing the claim
(include copies of any available sub-
stantiating documentation or evi-
dence);

(v) The dollar amount of the claim,
including any damages that have not
yet been incurred but which are rea-
sonably foreseeable (include copies of
any available documentation or evi-
dence); and

(vi) The signature of the taxpayer or
duly authorized representative.

(3) Duly authorized representative de-
fined. For purposes of this paragraph
(e), a duly authorized representative is
any attorney, certified public account-
ant, enrolled actuary, or any other per-
son permitted to represent the tax-
payer before the Internal Revenue
Service who is not disbarred or sus-
pended from practice before the Inter-
nal Revenue Service and who has a
written power of attorney executed by
the taxpayer.

(f) No action in bankruptcy court for
any sum in excess of the dollar amount
sought in the administrative claim. No ac-
tion for actual, direct economic dam-
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ages under paragraph (a) of this section
may be instituted in federal bank-
ruptcy court for any sum in excess of
the amount (already incurred and esti-
mated) of the administrative claim
filed under paragraph (e) of this sec-
tion, except where the increased
amount is based upon newly discovered
evidence not reasonably discoverable
at the time the administrative claim
was filed, or upon allegation and proof
of intervening facts relating to the
amount of the claim.

(g) Period of limitations—(1) Time for
filing. A petition for damages under
paragraph (a) of this section must be
filed in bankruptcy court within two
years after the date the cause of action
accrues.

(2) Right of action accrues. A cause of
action under paragraph (a) of this sec-
tion accrues when the taxpayer has had
a reasonable opportunity to discover
all essential elements of a possible
cause of action.

(h) Recovery of litigation costs and ad-
ministrative costs under section 7430—(1)
In general. Litigation costs, as defined
in §301.7433-1(b)(2)(i), including attor-
neys fees, not recoverable under this
section may be recoverable under sec-
tion 7430 if a taxpayer challenges in
whole or in part an Internal Revenue
Service denial of an administrative
claim for damages by filing a petition
in the bankruptcy court. If, following
the Internal Revenue Service’s denial
of an administrative claim for dam-
ages, a taxpayer files a petition in the
bankruptcy court challenging that de-
nial in whole or in part, substantially
prevails with respect to the amount of
damages in controversy, and meets the
requirements of section 7430(c)(4)(A)(ii)
(relating to net worth and size require-
ments), the taxpayer will be considered
a prevailing party for purposes of sec-
tion 7430, unless the Internal Revenue
Service establishes that the position of
the Internal Revenue Service in the
proceeding was substantially justified.
Such taxpayer will generally be enti-
tled to attorneys’ fees and other rea-
sonable litigation costs not recoverable
under this section. For purposes of this
paragraph (h), if the Internal Revenue
Service does not respond on the merits
to an administrative claim for damages
within six months after the claim is

591



§301.7452-1

filed, the Internal Revenue Service’s
failure to respond will be considered a
denial of the claim on the grounds that
the Internal Revenue Service did not
willfully violate Bankruptcy Code sec-
tion 362 or 524.

(2) Administrative costs—(i) In general.
Administrative costs, as defined in
§301.7433-1(b)(2)(ii), including attor-
neys’ fees, not recoverable under this
section may be recoverable under sec-
tion 7430. See §301.7430-8.

(ii) Limitation regarding recoverable
administrative  costs. Administrative
costs may be awarded only if incurred
on or after the date of filing of the
bankruptcy petition that formed the
basis for the stay on collection under
Bankruptcy Code section 362 or the dis-
charge injunction under Bankruptcy
Code section 524, as the case might be.

(i) Effective date. This section is ap-
plicable to actions taken by the Inter-
nal Revenue Service officials after July
22, 1998.

[T.D. 9050, 68 FR 14321, Mar. 25, 2003]
THE TAX COURT
PROCEDURE

§301.7452-1 Representation of parties.

The Commissioner shall be rep-
resented by the Chief Counsel for the
Internal Revenue Service in the same
manner before the Tax Court as he has
heretofore been represented in pro-
ceedings before such Court. The tax-
payer shall continue to be represented
in accordance with the rules of practice
prescribed by the Court.

§301.7454-1 Burden of proof in fraud
and transferee cases.

In any proceeding involving the issue
whether the petitioner has been guilty
of fraud with intent to evade tax, the
burden of proof in respect of such issue
shall be upon the Commissioner.

§301.7454-2 Burden of proof in foun-
dation manager, etc. cases.

(a) Foundation manager. In any pro-
ceeding involving the issue whether a
foundation manager as defined in sec-
tion 4946(b) has ‘‘knowingly’’ partici-
pated in an act of self-dealing within
the meaning of section 4941, partici-
pated in an investment which jeopard-
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izes the carrying out of exempt pur-
poses within the meaning of section
4944, or agreed to the making of a tax-
able expenditure within the meaning of
section 4945 or whether an organization
manager (as defined in section
4958(f)(2)) has ‘‘knowingly’ partici-
pated in an excess benefit transaction
(as defined in section 4958(c)), the bur-
den of proof in respect of such issue
shall be upon the Commissioner.

(b) Trustee of a black lung benefit trust.
In any proceeding involving the issue
whether a trustee of a trust described
in section 501(c)(21) has ‘‘knowingly”’
participated in an act of self-dealing
within the meaning of section 4951 or
agreed to the making of a taxable ex-
penditure within the meaning of sec-
tion 4952, the burden of proof in respect
of such issue shall be upon the Com-
missioner.

[T.D. 7838, 47 FR 44253, Oct. 7, 1982, as amend-
ed by T.D. 8920, 66 FR 2171, Jan. 10, 2001]

§301.7456-1 Administration of oaths
and procurement of testimony; pro-
duction of records of foreign cor-
porations, foreign trusts or estates
and nonresident alien individuals.

Upon motion and notice by the Com-

missioner and upon good cause shown
therefor, the Tax Court or any division
thereof shall order any foreign corpora-
tion, foreign trust or estate, or non-
resident alien individual, who has filed
a petition with the Tax Court, to
produce, or, upon satisfactory proof to
the Tax Court or any of its divisions
that the petitioner is wunable to
produce, to make available to the Com-
missioner, and, in either case, to per-
mit the inspection, copying, or
photographing of, such books, records,
documents, memoranda, correspond-
ence and other papers, wherever situ-
ated, as the Tax Court or any of its di-
visions may deem relevant to the pro-
ceedings and which are in the posses-
sion, custody or control of the peti-
tioner, or of any person directly or in-
directly under his control or having
control over him or subject to the same
common control.

§301.7457-1 Witness fees.

Any witness summoned for the Com-
missioner or whose deposition is taken
under section 7456 shall receive the
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